N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MARYLAND

FRANK KRASNER ENTERPRI SES, LTD. *
d/ b/ a SI LVERADO PROMOTI ONS and

S| LVERADO GUN SHOW et al. *
Plaintiffs *
VS. * ClVIL ACTION NO. MG
01-1831

MONTGOMERY COUNTY, MARYLAND *
Def endant *

* * * * * * * * *

VEMORANDUM OF DECI SI ON

This case was tried before the Court without a jury. The
Court has heard the evidence, reviewed the exhibits,
considered the materials submtted by the parties and the
am ci curiae and had the benefit of the argunments of counsel.
The Court now issues this Menorandum of Decision as its
findings of fact and conclusions of law in conpliance with

Rul e 52(a) of the Federal Rules of Civil Procedure.

BACKGROUND

For sonme ten years or nore, Plaintiff, Frank Krasner and
hi s conpany, Frank Krasner Enterprises, Ltd., d/b/a Silverado
Pronoti ons and Silverado Gun Show ("Krasner") have presented
gun shows in various locations in Maryland. Krasner's gun

shows consisted of one or nore indoor open spaces with from



about 110 to 400 tables rented by exhibitors. The exhibitions
i nclude vendors selling guns of various (legal) types?,
vendors selling gun-rel ated merchandi se, organi zations
involved in gun-related activities, etc. Krasner derives
income fromthe rental of table space by vendors and adni ssion
f ees.

Krasner's shows have been run in a highly conpetent
manner with adequate security. There has not been any arrest,
i ncident of violence, or security problemin regard to the
runni ng of Krasner's gun shows. Krasner is unaware of any
violation of law relating to firearns at one of his gun shows
and there has been no evidence that there have been any such
violations. While certain facilities choose not to permt gun
shows as a matter of principle, there is nothing to indicate
t hat Krasner was ever denied use of a facility because of the
manner in which Krasner's gun shows were conduct ed.

For nore than ten years, Sanford Abrans, and his father
before him owned and operated RSM Inc., d/b/a Valley Gun and
Police Supply ("RSM'), a licensed firearm deal er in Maryl and.

RSM has been a regul ar exhibitor at Krasner's gun shows in

! The term "gun show' is generally understood by gun aficionados
to describe a gathering at which firearnms are displayed and sold as
distinct froman "exhibition" at which the weapons are displayed but
not sol d.



Maryl and. RSMtakes firearns to the gun show for display and
for sale in conpliance with pertinent state and federal |aws.

Mont gonery Citizens for a Safe Maryland ("MCSM') is a
group of citizens interested in gun matters. The group
espouses political views in favor of gun ownership and seeks
to persuade |ike-mnded citizens to exercise political rights
to pronmote gun owners' rights. MCSM has been a regul ar
exhi bitor at Krasner's gun shows using table space donated by
Krasner. MCSM distributes witten materials relating to gun
safety as well as its political viewpoint. Moreover, MCSM
menbers staff the table and engage in largely gun-rel ated
di scourse with gun show attendees.

In the Spring of this year, 2001, Krasner was planning to
present his two annual gun shows at the Montgonery County
Fai rgrounds Agricultural Center ("Ag Center")? in October of
2001 and January of 2002. RSM and MCSM pl anned to participate
in the Ag Center gun shows as they had in the past. In May of
2001, Defendant Montgomery County nodified 8 57 of the County
Code in a manner which, as discussed herein, effectively
prevented the Ag Center frompermtting a show on its prem ses

at which guns were displayed and sold. Krasner, taking the

2|t appears that the Ag Center is the only location in Maryl and
that is both suitable for, and would allow on the prem ses, a gun
show of the type presented by Krasner.
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well-justified position that the display and sal e of guns was
an essential elenment of a gun show, filed the instant |awsuit
to enjoin enforcenment of the aforesaid County Code provision
in regard to the Ag Center. RSM and MCSM j oi ned as
Plaintiffs.

| nasmuch as the pertinent amendnent was effective
Decenber 1, 2001, the matter was noot with regard to the
Oct ober of 2001 gun show. To avoid any m sunderstandi ng, the
Court (wi thout objection by the County) granted a Prelin nary
I njunction prohibiting the enforcenent of the Amendnment to
County Code Section 57-13 to the October of 2001 Krasner gun
show. The Court declined to issue a Prelimnary Injunction as
to the January of 2002 Krasner gun show, however this case was

set for trial on an expedited basis.

I'1. DI SCUSSI ON

A. The Statutory Framework

Mont gonery County Code 8 57-13, as anended in May of
2001, provides:

(a) The County nust not give financial or in-
ki nd support to any organi zati on that
allows the display and sale of guns at a
facility owned or controlled by the
organi zation. Financial or in-kind support
means any thing of value that is not
generally available to simlar



organi zations in the County, such as grant,
special tax treatnent, bond authority, free
or discounted services, or a capita

i nprovenent constructed by the County.

(b) An organization referred to in subsection
(a) that receives direct financial support
fromthe County after Decenber 1, 2001 nust
repay the support if the organization
allows the display and sale of guns at the
organi zation's facility after Decenber 1,
2001 after receiving the County support.
The repaynent nust include the actual,
original value of the support, plus
reasonabl e interest calculated by a nethod
specified by the Director of Finance.

Mont. Co. Code 8§ 57-183.

The "Tillie Frank" |law® provides, in pertinent part:

(a) County legislation made inapplicable in
muni ci pality — Except as provided in
subsection (b), legislation enacted by a
county does not apply in a municipality
| ocated in such county if the |egislation:

(3) Relates to a subject with respect to
whi ch the nunicipality has a grant of
| egi slative authority provided either
by public general law or its charter
and the nunicipality, by ordi nance or
charter anmendnment having prospective
or retrospective applicability, or
bot h:

(i) CGenerally exenpts itself
fromall county |egislation

3 Nanmed after the case of Mayor and Council of Forest Heights v.

Tillie Frank, 435 A . 2d 425 (M. App. 1981) in which the Court of
Appeal s held that a County |icensing ordinance preenpted two

muni ci palities' prohibitory ordinances. The Maryl and | egi sl ature
enacted the Tillie Frank law to "reverse" the Court's decision and
restore traditional "honme rule" principles.
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covered by such grants of
authority to the
muni ci pality.
Md. Code, Art. 23A 82B(a).
Under Maryland law, the City of Gaithersburg, as a

muni ci pal corporation, has a specific grant of |egislative

authority to "regul ate the purchase, sale, transfer,

owner shi p, possession, and transportation of . . .weapons and
ammuni tion. " Md. Code, Art. 27 836H(b). Furthernore,
Gai t hersburg, by ordinance, has exercised its Tillie Frank

authority to generally exenpt itself from such county
| egislation.* Gaith. City Code 82-6. Therefore, under
Maryl and | aw, Montgomery County has no power to regulate the
sale of firearns within the City of Gaithersburg.

The Ag Center is within the City of Gaithersburg. Thus,
Mont gomery County has no power to regul ate the sale of

firearms at the Ag Center.

4 "It is hereby ordained by the . . .City of Gaithersburg,
Maryl and, that pursuant to the authority granted by Article
23A, section 2B(a) of the Annotated Code of Maryland . . .the
City of Gaithersburg, Maryland is hereby declared exenpt from
any and all legislation and regulations . . .enacted by
Mont gomery
County . . ." @ith. City Code 82-6.
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Plaintiffs contend that the 8 57-13 (as presently
anmended)® is invalid under State | aw because it constitutes an
attenmpt to regulate the sale of guns within the City of
Gai t hersburg, the |location of the Ag Center. Plaintiffs
further contend that even if amended 8§ 57-13 were valid under
State law, the enforcenent to prohibit Krasner's gun show at
the Ag Center would violate their respective free speech
ri ghts under the First Amendnent of the United States
Constitution and the Maryl and Decl arati on of Ri ghts.

The County contends that 8 57-13 is an exercise of its
spendi ng di scretion and, as such, not subject to the

[imtations inposed by the Tillie Frank |aw. The County

further contends that the application of 8 57-13 in regard to
Krasner's gun show at the Ag Center would violate no

cogni zabl e rights of any of the Plaintiffs.

B. The Nature of 8§ 57-13 - A Spending or Requl atory
Measur e?

As di scussed herein, the Court concludes that 8 57-13 i s

a gun sal e regul ati on enacted by Montgonmery County in the

gui se of a discretionary spendi ng provision.

SPlaintiffs had made simlar clainm as to Montgonery County
Code Section 57-1 and 57-11. The County acknow edges that 88 57-1
and 57-11 are gun sale regulation provisions that cannot be applied
within the City of Gaithersburg by virtue of the Tillie Frank |aw.
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The Code section provides for a severe sanction for an
entity permtting the display and sale of firearns at a
facility. Under 8 57-13, an organization my receive nothing
of value fromthe County not generally available to simlar
organi zations and will have to repay the value of "any thing
of value" received fromthe County on/or after Decenber 1
2001%. The "things of value" referred to in the statute
include, but are not limted to, grants, special tax benefits,
bond authority, free or discounted services and even capital
i mprovenents. Moreover, the "things of value" need have no
rel ati onshi p what soever to any display and sal e of guns or
even to the facility in which a display and sale of guns was

permtted. Indeed, an organization of any kind receiving "any
thing of value" fromthe County would be subject to the
restrictions of 8 57-13 if it owned or controlled a facility
anywhere at all in which there was a di splay and sal e of guns.
The Court finds persuasive the Plaintiffs' argunent that
to constitute a valid exercise of spending discretion, the
spendi ng being controlled nust have a direct relationship to

t he purpose of the legislation. The Court finds instructive

anal ogous federal cases in which it was necessary to

6 County's counsel stated at the hearing that the County
consi dered expenditures committed prior to Decenmber 1, 2001 but
thereafter to be exenpt fromthe provision.
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di stingui sh between the exercise of spending discretion and
t he exercise of regulatory authority.
As stated sixty-five years ago by Justice Roberts:

"There is an obvious difference
between a statute stating the conditions
upon whi ch noneys shall be expended and one
effective only upon assunption of a
contractual obligation to submt to a
regul ati on which otherwi se could not be
enforced. "

United States v, Butler, 297 U S. 1, 73 (1936).

In Gove City College v. Bell, 465 U.S. 555 (1984), the

Suprene Court held that regul ations pronmul gated under Title I X
(which conditions nondiscrimnation to the receipt of federal
funds) were subject to programspecific limtations. Only a
program which directly benefitted fromthe federal funds
adm ni stered under Title I X was subject to its regul ations
prohi biting discrimnation. Therefore, an entire college did
not beconme subject to the anti-discrimnation regulations
sinmply because one programreceived federal financial aid.

In David K v. Lane, 839 F.2d 1265 (7th Cir. 1988), a case

i nvol ving federal conditional funding to a prison, the court

found that G ove City analysis applied to Title VI. The court

hel d:

While it is possible that the federal funds
received by [the prison] and earmarked for
the forecasting nodels may directly benefit



or relate to the inplenmentation of gang
regul ati ons and protective custody
procedures, plaintiffs presented no

evi dence of such a connection. In the
absence of such evidence, the concl usion

t hat funds earnmarked for prisoner
classification and popul ation forecasting
will indirectly benefit the entire [prison]
system nmay be reached only by 'ignoring
Title (VI's) program specific | anguage.'"

David K, 839 F.2d 1265 at 1276.

The recent Fourth Circuit case of Janes |sland Public

Service District v. City of Charleston, 249 F.3d 323 (4th Cir.

2001), sets out a four-part test to determ ne whether a lawis
a valid conditional spending neasure:

Al t hough broad, the congressional spending
power has limts. Federal expenditures nust
(1) benefit the general welfare, and the
conditions inposed on their recei pt nust be
(2) unanbi guous, (3) "reasonably related to
t he purpose of the expenditure,” and (4)
cannot violate "any independent
constitutional prohibition."

Janmes |Island, 249 F.3d 323 at 326-27, quoting New York v.
United States, 505 U.S. 144, 171-72 (1992).

Al t hough James Island dealt with federal funding of |ocal

fire protection services, its rationale is applicable in the

instant case, with respect to County funding of |ocal

exhi bition centers. The third prong of the Janes 1sl and
anal ysis, the reasonabl eness of the relationship between the

condition and the funding, is of particular significance in
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considering 8 57-13. In the case at Bar there is no necessary
nexus at all between the purpose of the County's expenditures
and the condition (prohibition of display and sale of guns)
sought to be inposed.

In New York v. United States, 505 U. S. 144, 172 (1992),

the case quoted in James Island, the Suprene Court held that

the "conditions inposed [were] reasonably related to the

pur pose of the expenditure [since] both the conditions and the
payment s enbod[i ed] Congress' efforts to address the pressing
probl em of radi oactive waste disposal."

Simlarly, in Rust v. Sullivan, 570 U S. 173 (1991), a

deci sion on which Defendant relies, the federal grants at

i ssue were for the purpose of establishing "fam |y planni ng"
prograns and therefore the condition regarding abortion was
closely related to the overall purpose of the funding.

Further, in South Dakota v. Dole, 483 U.S. 203 (1987),

t he Suprenme Court upheld as Constitutional a federal statute
conditioning states' receipt of federal highway funds on
adoption of a m ninmum drinking age of 21. Although this
relati onship my seem attenuated at first glance, the Court
reasoned that a uniformdrinking age across all states would
reduce the incentives for young people to drive out of state

(into a neighboring state with a | ower drinking age) to drink,
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and thus reduce incidents of drunk driving back across state
lines. The Court found that "the condition inposed by
Congress is directly related to one of the main purposes for
whi ch hi ghway funds are expended — safe interstate travel."
ld. at 208.
I n sharp contrast, the condition inposed by 8§ 57-13
requires no relationship between the County's spendi ng bei ng
controll ed and the organi zations' permtting the display and
sale of firearns anywhere and any tine after Decenber 1, 2001
The County can find no solace in Title VI of the Civil
Ri ghts Act of 1964. This statute provides, in pertinent part:
No person in the United States shall, on
t he ground of race, color, or national
origin, be excluded from participation in,
be denied the benefits of, or be subjected
to discrimnation under any program or
activity receiving Federal financial
assi st ance.

42 U. S. C. 8§2000d.

It is true that Title VI places a universal condition on
all recipients of federal funds, irrespective of the purpose
of the expenditure. However, Congress has the power, under
the Fourteenth Amendnent, to directly |egislate against such

di scri m nati on. Therefore, Title VI does not need to be

analyzed in terms of whether it is a spending neasure or a
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regul ati on because the inquiry is irrelevant. Even if a
regul ation, it would be valid.

In sum the Court holds 8 57-13 to constitute an attenpt
to regulate the sale of firearms. By virtue of the Tillie
Frank | aw and the Gaithersburg City Code § 2-6, County Code 8§
57-13 cannot be enforced with respect to the display and sale
of guns in Gaithersburg. Therefore, the County cannot enforce
8§57-13 with regard to gun shows held in the Ag Center | ocated

in the City of Gaithersburg.

C. Free Speech Ri ghts

The Court has held 8 57-13 unenforceabl e agai nst
Krasner's gun show at the Ag Center under State | aw.
Therefore, it need not reach, and will not address, the free
speech issues raised by the Plaintiffs. The Court wll note,
however, that the parties have raised serious questions, sone
of first inpression.

Plaintiffs present such questions as the extent to which
Krasner's gun show itself may be viewed as a Constitutionally
protected effort to assenble people of simlar viewpoints’,

the extent to which RMS is engaging in protectable speech in

” Conpare Hurley v. Irish-Anmerican Gay, Lesbian and Bi sexual

G oup of Boston, 515 U. S. 557 (1995).
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of fering guns for sale, the point at which comercial speech
becomes unprotected action in a sale context, the extent to
whi ch MCSM - unquestionably seeking to exercise core First
Amendment rights — would have standi ng when, as here, the
County has effectively bl ocked any gun show i ncluding the

di splay and sale of guns in the County.

On the other hand, the County presents the serious

gquestion of the circunstances, if any, in which a regulation

in the formof a spending condition barring specified

activities would violate First Amendnent rights. Conpare Rust

v. Sullivan, 570 U. S. 173 (1993)(bar of advising about

abortion upheld) with Legal Services Corp. v. Velazquez, 531

U.S. 533 (2001)(bar of certain types of |egal chall enges

struck down).

I11. CONCLUSI ON

For the foregoing reasons:

1. The Court decides that Montgomery County Code §
57-13 may not be enforced against the Ag Center
with regard to gun shows presented by Plaintiff

Krasner.
2. A Prelimnary Injunction shall be issued.
3. Judgnent shall be entered by separate Order
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SO DECIDED this 4th day of Qctober, 2001.

Marvin J. Garbis
United States District Judge
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